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IS THE FEDERAL GOVERNMENT CAPABLE 
OF TAKING OWNERLESS PROPERTY BY 
ESCHEAT? 





Ten years ago Congress enacted a law 
(29 Stat. 578) which provided that “it 
shall be the duty of the judge or judges of 
said courts (federal) to cause any moneys 
deposited as aforesaid, which have re- 
mained in the registry of the court un- 
claimed for ten years, or longer, to be de- 
posited in a designated depository of the 
United States, to the credit of the United 
States.’ This statute was intended to apply 
to all moneys deposited in federal courts 
and which up to the time of the passage of 
the act had been held either in the court or 
with the treasurer of the United States 
subject to the court’s order. 

The operation of this statute it will be 
observed is in the nature of an escheatage 
of the moneys on deposit in’ federal courts 
to the federal government. The statute 
until recently seems never to have been 
construed by the federal céurts, although 
from the apparently wide range of its oper- 
ation it would seem likely to have provoked 
some litigation within the ten years since 
its enactment, | 

The recent case which now for the first 
time construes this statute is that of Amer- 
ican Loan & Trust Co. v. Grand Rivers Co., 
159 Fed. 775. In this case it appeared 
that the sum of $1,140, the balance of -a 
larger sum deposited in court representing 
the net balance resulting on a foreclosure 
and sale, in 1894, of certain bonds and on 
the basis of which a certain dividend had 
been declared in favor of all the holders 
of said bonds on proper application and 
surrender of their securities, was still on 
deposit with the clerk of the district court 
for the western district of Kentucky, un- 
claimed. For fourteen years this money 





had remained in the care of the court wait- 
ing for the appearance of those who were 
entitled to claim it. Finally, the district 
attorney filed a motion requesting an order 
upon the depository of such funds to 
transfer the amount so unclaimed to the 
treasurer of the United States, under the 
provisions of the act just refered to. 


The court in refusing to grant the motion 
of the district attorney alleged two grounds 
for its refusal. First, because such statute 
provides for a proceeding in the nature of 
an escheat which is a power not granted to 
the federal government; second, that even 
if the federal government did have such 
power this statute was not a proper exer- 
cise of such power in that it did not provide 
for notice to the parties to whom the money 
was owing and therefore deprived such 
persons of their property without due pro- 
cess of law. We have no doubt that on the 
second ground given this statute is clearly 
unconstitutional as indicated by the ‘court. 
But on this occasion we are more interested 
in the first ground given by the court and 
shall consider it a little more at length. 

Is the federal government capable of 
taking ownerless property by escheat? The 
most exhaustive authoritative judicial dis- 
cussion of the subject of escheat in this 
country is by the United States Supreme 
Court in the case of Hamilton v. Brown, 
161 U. S. 256, 16 Sup. Ct. 585, 40 L. Ed. 
691. In this case the court shows that at 
common law the right of escheat rested 
exclusively in the king or the ultimate 
sovereignty, that this ultimate sovereignty 
in this country is in the states and con- 
cludes as follows: “In this country, when 
the title to land fails for want of heirs or 
devisees, it escheats to the state as part of 
its common ownership, either by mere oper- 
ation of law, or upon an inquest of office, 
according to the law of the particular state.” 

Relying on this decision and a few others 
which he cites, Judge Evans in the prin- 
cipal cases makes the following argument: 
“These authorities inevitably lead to the 
conclusion that the national government is 
not in any case the parens patriae to which 
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ownerless property of any sort in any state 
of the Union reverts. We think that with- 
in the states respectively it is the state 
which exclusively is parens patriae, and 
this result cannot be affected by the fact 
that the property might happen to be in 
the registry of a federal court. Though in 
the registry, it is nevertheless, a part of the 
general property in the states. The state, 
under the authorities cited, might with 
more plausibility be held to succeed to the 
title of such property, and might have the 
right through its escheator to apply to the 
court for it if any government be entitled 
to do so. In saying this we by no means 
intend to intimate that the state would, 
in fact, have the slightest right to an 
escheat of the money in court in this case. 
We only conclude, under the authorities 
cited, that if any government can claim to 
be parens, patriae it is that of the states, 
and not that of the nation.” 


It would seem that the conclusion of the 
court in the principal case is the proper one 
with this limitation that so far as the terri- 
tories are concerned, Congress, as the ulti- 
mate sovereignty may provide for es- 
cheating ownerless . property located in 
such territories. Mormon Church  v. 
United States, 136 U. S. 1, 57 Sup. Ct. 
792, 34 L. Ed. 481. But even in such cases, 
if the personal property is afterwards re- 
moved from the territory to a state or if 
when’ the escheat occurs the territory has 
become a state, the national government 
loses all power to escheat the property even 
where such property is held by direct 
patent from the federal government. 
Etheridge v. Doe, 18 Ala. 565. 








NOTES OF IMPORTANT DECISIONS. 


MARRIAGE—RIGHT TO ALIMONY ON AN- 
NULMENT OF MARRIAGE.—Strictly speak- 
ing, there can be no allowance of alimony on a 
.decree annuling a marriage for the reason 
that the decree in such a case in effect declares 
the marriage void ab initio; that is, there never 
was a marriage, and therefore no such rela- 





tion has existed which will justify a decree of 
alimony. Practically speaking, however, courts 
are accustomed to make such disposition of 
the supposed husband’s property which in 
effect has much in common with a decree of 
alimony. 

This practice is well illustrated by the re- 
cent case of Buckley v. Buckley, 96 Pac. 1079, 
where the supreme court of Washington held 
that where a woman, who in good faith en- 
tered into a marriage contract, with a man 
having a former wife living, materially helped 
to acquire and save property held by him, the 
court, on annulling the marriage at the suit of 
the woman, has jurisdiction, as between the 
parties, to dispdse of the property as it has 
in case of granting a divorce, The court said: 
“It is the contention of Andrew Buckley that 
Mary Buckley never became his wife, and that 
the court was without authority to award her 
any portion of the property standing in his 
name or which he had acquired. Whatever 
may be said of the right of Mary Buckley to 
recover in the form of action instituted here, 


it cannot be doubted that she is entitled to 


some redress or compensation in some form 
of action against Andrew Buckley. Under the 
law of this state, the courts are called upon to 
regard substance rather than form, and it is 
not the policy of our law to turn a suitor out 
of one door of the court to come in at another 
in order to secure justice. Where a woman 
in good faith enters into a marriage contract. 
with a man, and they assume and enter inte 
the marriage state pursuant to any ceremony 
or agreement recognized by the law of the 
place, which marriage would be legal except 
for the incompetency of the man which he con- 
ceals from the woman, a status is created 
which will justify a court in rendering a de- 
cree of annulment of the attempted and as- 
sumed marriage contract upon complaint of the 
innocent party; and where in such a case the 
facts are as they have been found here, where 
the woman helped to acquire and very mate- 
rially to save the property, the court has jur- 
isdiction, as between the parties, to dispose of 
their property as it would do, in a case of 
granting a divorce, awarding to the innocent, 
injured woman such proportion of the proper. 
ty as, under all the circumstances, would be 
just and equitable.” 

Another interesting and comparatively re- 
cent case on this same question is that of 
Werner v. Werner, 59 Kans, 399, 53 Pac. 127, 
41L.R. A. 349, 68 Am. St..Rep. 372. In that case 
the court said: “Strictly speaking, this action 
as it was tried was not a divorce proceeding, 
but it was rather one to annul a void marriage. 
Although instituted under the statutes to ob- 
tain a divorce, the pleadings were so drawn, 
and the issues so shaped, that it was within 
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the power of the court to grant relief indepen- 
dently of the statutes relating to divorce, and 
it rendered a decree of nullity, rather than a 
decree of divorce. The plaintiff below set 
forth at length the description and nature of 
the property which had been acquired by the 
parties, the manner in which it had been ac 
quired, and her interest in the same, and in 
the prayer of her reply she asked to be allowed 
a just and equitable division of the same in 
case the marriage was held to be null and void. 
The court, in its decree, did not treat the 
award as alimony, but rather adjudged her a 
share of the property jointly accumulated by 
the parties during the time they lived togeth- 
er as husband and wife. Fuller v. Fuller, 33 
Kans. 582 greatly relied on by the plaintiff 
in error, holds, it is true, that in an action of 
this character the defendant is not entitled to 
recover permanent alimony; but at the same 
time it is expressly stated: ‘That in all judicial 
separations of persons who have lived togeth- 
er as husband and wife a fair and equitable 
division of their property should be had; and 
the court, in making such division, should -in- 
quire into the amount that each originally 
owned, the amount that each party received 
while they were living together, and _ the 
amount of their joint accumulation.’ Even in 
cases where the marriage is valid, and a di- 
vorce is refused for any cause, the court may 
adjudge an equitable division and disposition 
of the property of the parties. Code Civ. 
Proc. § 643 (Gen. St. 1901, § 5136). But indi- 
pendently of the statute of divorce, we think 
the court had authority to decree not only an 
annulment of the marriage, but also the divi- 
sion of the property which had been jointly 
accumulated by the parties. It was an equi- 
table proceeding, and within its equity pow- 
er the district court had full jurisdiction to 
give adequate relief to the parties. The di 
vision that was made was eminently equita- 
ble and just.” ‘ 

See also, Schrimshire  v. 
4 Eng. Enc. 562; Arey v. Arey, 22 Wash. 
261, 60 Pac. 724; Strode v. Strode, 3 Bush 
(Ky.) 227, 98 Am. Dec. 211; Eliot v. Bliot, 77 
Wis. 634, 46 N. W. 806, 10 L. R. A. 568; Bark- 
ley v. Dumke, 99 Tex. 150, 87 S. W. 1147; Sel- 
by v. Selby, 27 R. I. 172, 61 Atl. 142; Stapel- 
berg v. Stapelberg, 77 Conn. 31, 58 Atl. 233; 
Gore v. Gore, 89 N. Y. Supp. 902; Blankenmeis- 
ter v. Blankenmeister, 106 Mo. App. 390, 80 S. 
W. 706. The rule is otherwise where wife ad- 
mits marriage to be a nullity. Knott v. Knott 
(N. J.), 51 Atl. 15; Appleton v. Warner, 51 
Barb, (N. Y.) 270, 


Schrimshire, 





THE DEFENSE IN ACTIONS FOR 
PERSONAL INJURY WHEN THERE 
HAS BEEN A VIOLATION OF 
STATUTORY REGULATION BY 
THE DEFENDANT. 





The defense most frequently interposed 
in an action for personal injury, is that of 
contributory negligence. The doctrine of 
this’ defense is pretty well understood by 
most practitioners, and an explanation of 
it here would not be undertaken except for 
the fact that it must be borne in mind dur- 
ing a discussion of the above subject, in 
order to see wherein the courts have made 
some distinctions in its use. The theory up- 
on which contributory negligence as a.mat- 
ter of defense, is sustained, is this: that a 
person, who, himself, has been guilty of 
negligence directly contributing to his in- 
jury, is in no position to complain of the 
negligence of anyone else, though the negli- 
gence of that other person may have been 
responsible to some extent for the injury 
sustained, and hence an action for damages 
cannot be successfully maintained. In other 
words, whenever a person undertakes to 
hold someone responsible for an injury sus- 
tained by him, he must be able to show that 
he, himself, was free from fault. As to 
what constitutes contributory negligence, 
the same as with negligence, is usually a 
matter to be determined upon the trial of 
each particular case. This doctrine of pre- 
cluding a recovery in cases where the neg- 
ligence of the injured had directly contri- 
buted to the injury, has been modified in 
many jurisdictions by what is known as the 
doctrine of comparative negligence. The 
theory upon which that doctrine is sustained 
is, that even though the injury resulted in 
part from the negligence of the injured, 
himself, yet if the defendant was guilty of 
negligence of a greater degree, then a re- 
covery is allowed.*, The allowance of a 
recovery under this rule necessitates a clas- 
sification of negligence as to whether it is 
slight negligence, or gross negligence. 
Manifestly, it is a much less harsh rule thar 


(1) See cases cited Am. & Eng. Ency. of La’ 
vol. 7, p. 368; also Cent, Dig., vol. 34, col, 1263. 
of hn See cases cited Cent. Dig., vol. 34, col 
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the one that precludes any recovery if the 
injured has been guilty of any negligence 
at all contributing to his injury. 

The defense interposed in personal in- 
jury cases, next in frequency to that of con- 
tributory negligence, is that of assumption 
of risk. This defense is based upon the 
theory that a person voluntarily entering in- 
to a contract of hiring assumes all the 
risks and hazards ordinarily and usually 
incident to such employment, and will be 
presumed to have contracted with refer- 
ence to such risks and hazards.* What risks 
are assumed and what are not, is, likewise, 
a matter to be determined upon the trial of 
each particular case. 

When speaking of the foregoing two de- 
fenses as being the principal ones interpos- 
ed in personal injury cases, it is, of course, 
meant affirmative defenses, and they are not 
meant to exclude the denial of all negligence 
as a matter of defense. If, of course, the 
defendant is absolutely free from any and 
all negligence, no matter how free of neg- 
ligence the injured may have been at the 
time of his injury, there ogn be no recov- 
ery. There is, however, a tendency of the 
courts to vary these rules in cases where 
there are statutory regulations prescribed, 
which regulations have not been complied 
with by the person sought to be charged. 
At least, there is a difference of holding of 
courts in such cases in some respects, and 
to point out the particularity in which this 
difference arises, is the purpose of this dis- 
cussion, 

It seems to be well settled that a viola- 
tion of statutory duties imposed upon a 
person constitutes negligence per se, and 
gives rise to a cause of action in favor of 
the injured regardless of any negligence 
on the part of the defendant other than the 
mere failure to comply with the provisions 
of the statute. As to that there is no dif- 
ference of opinion among the courts. It 
seems to be a just rule, too, for when the 
community decides that the safety of its 
citizens is better secured by imposing res- 

(3) See cases cited Am. & Eng. Ency. of Law, 


vol. 20, p. 109; also Cent. Dig., vol. 34, col. 1101. 
(4) Am. & Eng. Ency. of Law, vol. 20, p. 151. 


\ 





trictions or regulations upon any occupa- 
tion, or act, a strict enforcement of them 
ought to be secured and if a violation of 
them is considered negligence per se, there 
will be fewer infractions than otherwise. 

Since, then, a violation of statutory regu- 
lations is considered negligence per se, and 
rightly so, the question arises, shall the de- 
fendant in an action to recover damages, 
and one who has violated a statutory duty, 
be heard to urge the defenses ordinarily in- 
terposed in personal injury cases, namely, 
contributory negligence, and assumption of 
risk. Before discussing that question, how- 
ever, it is interesting to note that while a 
violation of statutory regulations or re- 
quirements raises a presumption of negli- 
gence, yet if it can be shown that the ac- 
cident or injury could not and would not 
have been prevented had the required regu- 
lation been complied with, then, and in that 
event a-recovery in a civil suit will not be 
sustained.5 There is a tendency of some 
courts, however, to bar an inquiry into the 
question as to whether a compliance with 
the statute would or would not have pre- 
vented the accident or injury, most notably 
Tennessee® and Texas.” There is also a line 
of decisions indicating that where there has 
been a violation of statutory duty, a wrong- 
doer cannot take advantage of that viola- 
tion in an action to recover damages for in- 
juries sustained.* 


(5) Chrystal v. Troy & B. R. Co., 124 N. Y. 
519; East Tennessee V. & G. R. Co. v. Deaver, 
79 Ala. 216; East Tennessee, V. & G. R. Co. v. 
Bayliss, 75 Ala. 466, 77 Ala. 429, 54 Am. Rep. 69; 
Alabama G. 8S. R. Co. v, Chapman, 80 Ala. 615; 
Mobile & G. R. Co. v. Caldwell, 83 Ala. 196; 
Nashville, C. & St. L. R. Co. v. Hembree, 85 Ala. 
481; Leavenworth, T. & S. W. R. Co. v: Forbes, 
37 Kans. 445; Atchison, T. & S. F. R. Co. v. 
Yates, 21 Kans. 613; Leebrick v. Republican Val- 
ley & S. W. R. Co., 41 Kans. 756. 

(6) Nashville & C. R. Co. v. Thomas, 5 Heisk. 
262; Railroad Co. v. Walker, 11 Heisk. 385; 
Louisville & N. R. Co. v. Connor, 9 Heisk. 20; 
Hill v. Louisville & N. R. Co, 9 Heisk. 823; 
Collins v. East Tennessee, V. & G. R. Co., 9 
Heisk. 841. 


(7) Gulf,-c. & S. F. R. Co. v. Hudson, 77 
Tex. 494. 
(8) Lonergan y. Illinois Cent. R. Co. (Iowa), 


17 L. R. A. 254; O'Donnell v. Providence & W. 
R. Co., 6 L. R. A. 211; Akers v. Chicago, St. 
P. M. & O. R. Co. (Minn.), 60 Am. & Eng. R. R. 


Cas. 30; Dillon vy. Connecticut River R. Co., 154 
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A careful reading of the cases decided by 
courts of last resort will show that a person 
made a defendant in an action for damages 
will not, as a rule, be precluded from setting 
up as a defense contributory negligence, or 
assumption of risk, even if there has been 
a violation of statutory duty. A few 
quotations from decisions will illustrate this 
holding. In Ford v. Chicago, R. I. & P. 
R. Co.,!° the court said: 

“Tt seems to us clear that section 1288 of 
the Code imposes certain duties on rail- 
road companies; for a failure to perform 
them, resulting in damages, an action lies ; 
and recovery may be had by proving the 
neglect or refusal, and that the party was 
injured as a result thereof. When this 
is done, a prima facie case is made, which, 
in the absence of testimony by the defend- 
ant, the statute provides shall be sufficient 
to warrant a recovery. The defendant, 
however, may establish any defense it may 
have including the contributory negligence 
of plaintiff’s intestate. The statute pro- 
vides what it shall be necessary for ‘him’ 
(the injured party) to prove. It does not 
directly or by fair implication eliminate 
any defense which is ordinarily available to 
the defendant.” 

The section of the Iowa Code referred to, 
made railroad companies liable for injuries 
caused by failure to maintain safe crossings 
at public highways. The case of Reeves 
v. Dubuque & S. C. R. Co."* construed the 


same provision and the court used this. 


language: 
“There is no dispute as to the facts. 
There is, and from the testimony can be, 


Mass. 478; Savannah & W. R. Co. v. Meadors, 
95 Ala. 137; Atlanta & C. Air Line R. Co. v. 
Gravitt (Ga.), 26 L. R. A. 553; Bell v. Hannibal 
& St. J. R. Co., 72 Mo. 50; Holmes v. Central 
R. & Bkg. Co., 37 Ga. 593; Condran v. Chicago, 
M. and St. P. R. Co., 67 Fed. Rep. 522 

(9) Kroy v. Chicago, R. I. & P. R. Co., 32 
Iowa, 360; Beaucoup Coal Co. v. Cooper, 12 IIl. 
App. 373; Meeks v. S. P. R. Co., 52 Calif. 604; 
McKelvey v. Burlington, C. R. & N. Co., 84 Iowa, 
455; Spiva v. Osage Coal & Min. Co., 88 Mo. 68; 
Reynolds vy. Hindman, 32 Iowa, 146; Whittier v. 
Chicago, M. & St. P. R. Co., 24 Minn., 394. See 
long list of cases cited in note to Shellenberger 
v. Ranson, 25 L. R. A. 572. 

(10) 

(11) 


(Iowa), 24 L. R. A. 657. 
(Iowa), 60 N. W. Rep. 2438. 








no question that if he had looked for the 
train when he reached the cornfield adja- 
cent to the track, he would have seen it ap- 
proaching, and could have avoided the ac- 
cident if he had been driving with that de- 
gree of care one should exercise when he 
knows he is near a railroad crossing. Know- 
ing that the train was due, being familiar 
with the crossing and its surroundings, 
plaintiff proceeded to trot his team down 
the decline, going faster as he approached a 
place of known danger, and without mak- 
ing an effort to avoid injury. From all the 
facts we see no escape from the conclu- 
sion that plaintiff was not only negligent 
in such a way as to contribute directly to 
the injury of which he now complains, but 
he seems to have been entirely wanting in 
the exercise of the slightest care for his 
safety. There are no facts in this case 
which remove it from the application of the 
general rule as to travelers. about to cross 
a railway track, requiring them to stop, to 
look, or to listen for approaching trains. 
There was no necessity for driving rapidly 
to the track ; there was nothing to have pre- 
vented stopping and looking at a reasonable 
distance from the track; nothing to divert 
his attention. It was a plain case of gross 
negligence, which produced the damage of 
which plaintiff complains.” 

In Ryan v. Long Island R. Co.,? the 
facts were these: Plaintiff’s decedent who 
was employed by the defendant as a brake- 
man, was knocked from the top of a car 
by a low bridge on a very dark night, and 
was killed. No warning signals were dis- 
played on the'bridge as required by law. 
Signals were displayed by bridges in close 
proximity to the one in question. It appear- 
ed that the decedent had traveled past such 
bridges for several months before the acci- 
dent, It was held that the plaintiff had as- 
sumed the risk, and the defendant therefore 
was not liable. In another New York case, 
it was decided that the law imposing a pen- 
alty on the owners of factories in which 
women were employed for failure to cover 


(12) 
(13) 


51 Hun, 607, 4 N. Y. Supp. 381. 
Knisley v. Pratt, 144 N. Y. 372, 42 N. E. 


Rep. 986, 32 L. R: A, 367. 
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cog-wheels, did not prevent a“worma frorit 


assuming the obvious risks from uncovered 
cogwheels. 

All of the statutes construed in the cases 
cited in support of the preceding paragraph 
are for the protection of property rights, or 
the person of adults. There is a tendency 
to vary the rule laid down in those cases 
when it comes to the construction of stat- 
utes prohibiting the employment of chil- 
dren in certain harmful or dangerous oc- 
cupations. This tendency is exemplified in 
the typical case of Queen v. Dayton Coal 
& I. Co., Ltd.** That was an action to re- 
cover damages for personal injuries re- 
ceived by a boy, ten years of age, who had 
been employed by the defendant company 
in violation of an act containing the fol- 
lowing provision: 

“And no boy under twelve years of age 
shall work or enter any mine, and proof 
must be given of his age, by certificate or 
otherwise, before he shall be employed.” 
A violation of the act was made a misde- 
meanor punishable by fine, or imprison- 
ment, or both, at the discretion of the court. 
In discussing the point as to whether or not 
the employment of the plaintiff constituted 
negligence on the part of the defendant, 
the court said: 

“So we think the employment of this 
minor in violation of the provision of the 
statute in question was an act of negligence 
on the part of the defendant, and, a casual 
connection between the employment and the 
injuries sustained by the boy being shown, 
a case of liability is made out. Of course, 
we do not hold that if the boy had died of 
organic disease of the heart, or from a 
stroke .of paralysis, or from some cause 
wholly disconnected with his employment, 
the company would have been liable in 
damages simply on account of the employ- 
ment in violation of the statute. But we 
do hold that the breach of the statute is ac- 
tionable negligence whenever it is shown 
that the injuries were sustained in conse- 
quence of the employment. This view of 
the case does not preclude the defense of 


(14) (Tenn.), 30 L. R. A. 82. 





“contributory pegligence on the part of the 


plaintiff.” And while it is here held that 
the defense of contributory negligence can 
be interposed, yet the court continues, and 
points out that such “contributory negli- 
gence on the part of a minor is to be meas- 
ured by his age and his ability to discern 
and appreciate circumstances of danger. He 
is not chargeable with the same degree of 
care as an experienced adult, but is only 
required to exercise such prudence as one 
of his age may be expected to possess. 
The court further upheld the refusal of the 
lower tribunal to instruct the jury that it 
was gross negligence to employ a minor in 
violation of the statute. 

In the case of Schmidt v. Printing Busi- 
ness of Edwin C. Bruen,** which was an 
action to recover damages for injuries sus- 
tained by a minor employed in violation of 
statute, the New York court held that there 
was no absolute liability on the part of the 
person so employing a minor, and that the 
contributory negligence of the minor so 
employed could be interposed as a defense 
in an action for damages for injuries sus- 
tained. Judge Crane, speaking for the 
court, says: “But whatever may be proved 
for or against him, the liability is not ab- 
solute by the employment of a child under 
age. His negligence in employing the 
child is the question for the jury. As in this 
case the court charged, in view of all the 
circumstances, that the master was pre- 
sumed to know the age of the plaintiff when 
he was employed, and called the attention 
of the jury to the means by which he could 
have ascertained his exact age—in fact 
stated to them ‘that the defendant was 
bound to know that the plaintiff was under 
sixteen years of age, which was a broader 
charge than the plaintiff was entitled to— 
he certainly has no just complaint because 
the jury decided against him, either on 
questions of negligence or contributory 
negligence. 

The facts in the case of Shellaberger v. 
Fisher,2* were substantially as follows: 


(15) 106 N. Y. Supp. 445. 
(16) 143 Fed. Rep. 937. 
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The defendant owned an apartment house 
in which there was an automatic, pushbut- 
ton, electrical passenger elevator. The 
plaintiff, a child of about six years, was in- 
jured in ascending from the first to the 
second floor. A city ordinance declared it 
to be the duty of every person who used or 
operated an elevator, except hand-power 
elevators, to employ a competent person 
over sixteen years of age to operate it, and 
a violation was declared a misdemeanor. 
United States Circuit Judge Sanborn, in 
writing the opinion of the court, said: “No 
one but a child of tender years could fail to 
know and appreciate the risk of such a 
contact, or could fail to be guilty of con- 
tributory negligence if he permitted him- 
self to suffer from it. Therefore, the fail- 
ure to employ an operator for an elevator 
of this character is not actionable by any 
passenger except a child of years so tender 
that he cannot know and appreciate the 
risk of his contact with the door or side of 
the shaft when the car is moving. The case 
in hand falls under an exception to the 
general rule because the ordinance of Kan- 
sas City imposed the duty to employ an 
operator upon the defendant and made her 
failure to do so evidence of actionable neg- 
ligence for the consideration .of the jury*” 
and because the plaintiff was too young to 
appreciate the risk she ran and the law in 
the absence of the ordinance charged the 
defendant with the duty to exercise reason- 
able care to protect such a child from any 
obvious danger td which the defendant ex- 
posed her. The doctrine of assumption of 
risk is not applicable to this case because the 
relation of master and servant did not ex- 
ist between the parties and the child was 
not guilty of contributory negligence be- 
cause she did not possess the maturity or 
capacity to know the danger or to appreci- 
ate the risk to which she was exposed and 
therefore she was not chargeable with any 
legal duty to avoid it.” 

From the foregoing case it will be seen 


(17) Citing: Hayes v. Mich. Cent. R. Co., 111 
U. S. 228, 236, 241; Grand Trunk Ry. Co. v. Ives, 
144 U. S. 408, 419; N. P. R. Co. v, Sullivan, 53 
Fed. Rep. 219, 221, 224. 





that..assumption- of risk or contributory 
negligence does not constitute a defense 
when the injured is of immature years and 
incapable of fully appreciating danger. 
Consequently, it seems reasonable that 
whenever the legislature fixes the minimum 
age at which children are to be employed 
in dangerous occupations, that one who 
employs them during the prohibitory age, 
and an injury results, he should not be 
heard to say that the child assumed the 
risk, or that it contributed by its own act 
toward the injury. Right in point is the 
case of Lenahan v. Pittston Coal Mining 
Co.* arising in Pennsylvania. The facts 
in that case, as well as the rule of law gov- 
erning. the decision, can best be indicated 
by quoting at some length the court’s own 
language: > 

“The act of June 2, 1891 (P. L. 176), 
which, as its title declares, was intended to 
protect the health and safety of persons 
employed in and about the anthracite coal 
mines of Pennsylvania, and to preserve the 
property connected therewith, provides 
(section 8) that ‘no person under fifteen 
years of age shall be appointed to oil the 
machinery and no person shall oil danger- 
ous parts of such machinery, while it is in 
motion.’ The boy, Munley, was fourteen 
years, four months, and three days old at 
the time the accident occurred. At the 
trial the learned court below directed a 
compulsory nonsuit to be entered, which, 
on motion made, he refused to take off on 
the ground that the boy was guilty of con- 
tributory negligence in attempting to oil 
dangerous parts of the machinery while in 
motion, which was in violation of the stat- 
ute, and therefore negligent. This would 
be the correct rule if the injured boy had 
the right under the law to engage in the 
employment which occasioned the injury. 
The ledrned trial judge took the view that 
the boy, being over fourteen years of age, 
was presumed under the common-law rule 
to have sufficient capacity to be sensible of 
danger and to have the power to avoid it, 
and that such presumption had not been 


(18) 67 Atl. Rep. 642. 
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overcome by the evidence produced at the 
trial. 
appeal is whether this common-law rule was 
modified or changed by the statutory regu- 
lation. The injured boy was under fifteen 
years of age, and, if the appellee company 
employed him for the purpose of oiling ma- 
chinery, it did so in violation of the statute. 
Is it, therefore, in position to set up in this 
case the rule which presumes a boy over 
fourteen to be capable of appreciating dan- 
ger so as to apply the rule of contributory 
negligence to his acts, when the legislature 
in express terms provided that an employer 
shall not engage a person under the age of 
fifteen years to perform this dangerous 
work? After full consideration we are 
unanimously of the opinion that the legis- 
lature, under its police power, could fix an 
age limit below which boys should not be 
employed, and, when the age limit was so 
fixed, an employer who violates the act by 
engaging a boy under the statutory age 
does so at his own risk, and, if the boy is 
injured while engaged in the performance 
of the prohibited duties for which he was 
employed, his employer will be liable in 
damages for injuries thus sustained. This 
rule is founded on the principle that when 
the legislature definitely established an age 
limit under which children should not be 
employed, as it had the power to do, the 
intention was to declare that a child so em- 
ployed did not have the mature judgment, 
experience, and discretion necessary to en- 
gage in that dangerous kind of work. <A 
boy employed in violation of the statute is 
not chargeable with contributory negligence 
or with having assumed the risks of em- 
ployment in such occupation. There can 
be no question that this statute was intend- 
ed as a protection to the employees, and its 
object was to prevent children under the 
age of fifteen years from being employed in 
and around the anthracite coal mines in the 
dangerous kind of work designated in the 
act, and it should be given a construction 
to best effectuate the purpose of its enact- 
ment. This exact question has not been 
before our courts, but it has been passed 
upon by the courts of many other jurisdic- 


The exact question raised by this . 





tions, and, so far as we are informed, the 
rule hereinbefore stated has been uniformly 
followed.” 

Hence, it will be seen that in actions to 
recover damages of a person who has vio- 
lated a statutory duty, the decisions of the 
court seem to indicate the following: First: 
A violation of a statutory duty is negli- 
gence per se. Second: In some jurisdic- 
tions it must be shown that a compliance | 
with the statutory requirement would have 
prevented the injury. Third: A violation 
of statutory duty cannot be invoked by a 
wrongdoer. Fourth: As a general rule 
assumption of risk and contributory negli- 
gence may be interposed as defenses. Fifth: 
When a statute prohibits the employment 
of children in certain dangerous occupa- 
tions, there is a tendency to exclude as- 
sumption of risk and contributory negli- 
gence as matters of defense. 

W. F. MEIER. 

Spokane, Washington. 








ADOPTION — INHERITANCE BY ADOPTED 
CHILDREN. 





APPEAL OF WOODWARD. 





Supreme Court of Errors of Connecticut. 
August 3, 1908. 





Under the statutes of distribution, the court, 
on the mere fact appearing that an intestate 
died leaving a widow and a sister, but no issue 
or parent, was required to distribute a portion 
of the estate to the sister, but on it further 
appearing that the intestate had legally adopt- 
ed a child surviving him, the child must be 
awarded such distributive share as if born a 
lawful child of the intestate. 

The power to adopt minor children is a 
creation of the statute unknown to the common 
law, and the statutory mode prescribed is the 
measure of the power, so that an adoption is in- 
valid unless made pursuant to the statute. 

A decree of adoption, rendered pursuant to 
a statute regulating the matter, and which 
gives to the adopted child the capacity to in- 
herit, is not void because the parents of the 
child were not served with notice to appear, and 
did not appear nor consent to the adoption, for 
which cause the parents might contest the 
validity of the decree so far as it affected their 
legal rights as parents, and the child, after the 
death of the person adopting him, is entitled to 
a share in his personal estate under the stat- 
utes of distribution, as against the right of a 
sister of such person. 


John O. Noxon, a resident of Meriden, died 
November 28, 1905. Thereupon his widow, 
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Martha C. Noxon, petitioned the court of pro- 
bate that letters of administration be granted 
to the Meriden Trust & Safe Deposit Company, 
representing that her husband died, leaving 
her, his widow, and as his only heir at law and 
next of kin, his sister, Mary L. Woodward, 
a resident of Elizabeth, N. J., and leaving no 
will. Letters of administration were granted 
to said corporation. On May 6, 1907, the court 
of probate passed an order that Martha C. 
Noxon, widow, then (at the date of the order) 
deceased, and Elizabeth E. B. Potter, of San 
Bernardino, Cal., were heirs at law, or their 
representatives and “therefore ordered that 
said estate be distributed to and among said 
heirs according to law,” and appointed three 
distributors to distribute said estate. 

On June 26, 1907, the said Mary L. Wood- 
ward made application to the court of probate, 
alleging that she is heir at law and next of kin 
of said John O. Noxon. On the same day (June 
26, 1907) the court of probate passed an order 
allowing said appeal. Upon the entry of said 
appeal the appellant, Mary L. Woodward, ap- 
peared, and the said administrator appeared as 
appellee. 

The pleadings, in so far as they affect the 
questions decided upon the appeal, are sub 
stantially as follows: The reasons of appeal 
state that the appellant is a sister of John O. 
Noxon, the deceased, and that the deceased 
died intestate, leaving a widow, but no chil- 
dren or the representatives of children. The 
‘ attorneys for the appellees filed an answer 
to the reasons of appeal, admitting that the 
appellant is a sister of the intestate, admit- 
ing that the intestate died leaving a widow, 
and denying that the intestate left no children 
or representatives of children, and alleging, 
as a special defense, that on November 6, 
1863, the said’ John O. Noxon and his wife, 
the said Martha C. Noxon, by proceedings 
duly had, and a decree of adoption duly made 
and entered in ‘the county court in and for 
Milwaukee county, in the state of Wisconsin, 
adopted a minor child, named: Elizabeth E. 
Burton, and that the Elizabeth E. Burton so 
adopted is the Elizabeth E. B. Potter men- 
tioned in the order of distribution, and that, 
by virtue of said decree of adoption and the 
law of Wisconsin, said Elizabeth E. B. Pot- 
ter is, for the purposes of succession and 
inheritance, the child of John O. Noxon, and 
as such child entitled to inherit his property 
in this state under the laws of this state. 
The judgment of the trial court finds the issues 
for the appellee, and thereupon adjudges that 
the orders of the court of probate appealed 
from be confirmed. 

The appellee, for the purpose of proving the 
alleged adoption, produced a copy of the record 


- county of Milwaukee. 





of the adoption proceedings in the Wisconsin 
court. This record consists of, first, the peti- 
tion addressed to the county judge of the 
The petition repre- 
sents (1) that the petitioners are, and for four 
years last past have been, inhabitants of said 
Milwaukee; (2) that Elizabeth E. Burton, an 
infant two years of age, the child of Henry 
E. and Ellen J. Burton, his wife (the said 
Henry being a brother of the petitioner 
Martha C. Noxon), has resided with the peti- 
tioners for more than seven months last past, 
during which time the child has been wholly 
dependent on the petitioners for support and 
has received no support from its parents; (3) 
that the child was brought into Wisconsin by 
its parents some time before the month of 
March last, and both parents have now left 
the state, and have not resided in the state 
for more than six months last past; (4) that 
the petitioners are now wholly ignorant of the 
whereabouts of said Henry or Ellen Burton, 
and when last heard from they were living sep- 
arate, and neither pretending to make any pro- 
vision for said child; (5) that the child has no 
legal guardian and no kindred within the state, 
except the petitioners; (6) that the petition- 
ers are fit to bring up the child suitably, and 
deem it fit and proper that it should be adopt- 
ed by them—they therefore petition for leave 
to adopt the child, and that an order may be 
made (upon proper consent being given) that 
such child be deemed, for all legal purposes, 
the child of the petitioners, and that some 
suitable person be appointed! to act in the pro- 
ceedings as the next friend of such child. This 
petition was verified by oath of the signers be- 
fore a notary public. Second. The order 
appointing a next friend. The order recites 
that the parents of the said child reside with- 
out the state of Wisconsin, and that said 
child has no legal guardian and no kindred 
within the state except the petitioners, and 
thereupon orders that Oliver P. Wolcott of 
Milwaukee, be appointed to act as the next 
friend of Elizabeth E. Burton, and to give 
or withhold his consent to her adoption. Third. 
The order purporting to change the status. 
This order is as follows: “On reading and fil- 
ing the petition of John O. Noxon and Martha 
C. Noxon, his wife, of the city and county of 
Milwaukee, state of Wisconsin, praying for 
leave to adopt Elizabeth E. Burton, the child 
of Henry E. Burton and Ellen J. Burton, his 
wife, and Oliver P. Wolcott having been ap- 
pointed by this court to act as the next friend 
of the said child, the parents of the said child 
being nonresidents of the state of Wisconsin, 
and the said Wolcott having given his consent 
in writing to the said adoption, and this court 
having become satisfied of the identity and re 
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lationship of the said parties, and that the pe- 
titioners are of sufficient ability to bring up 
the child and furnish suitable nurture and 
education, having reference to the degree and 
condition of its parents, and that it is fit 
and proper that such adoption shall take ef- 
fect: It is therefore ordered and decreed 
that, from and after the date of this order, 
such child shall be deemed and taken, to all 
legal intents and purposes, to be the child of 
the said petitioners, as by the statute in 
such case made and provided. In testimony 
whereof I have hereunto set my hand, and 
affixed the seal of the county court of said 
county this 6th day of November, A. D. 1863.” 

“Section 1. Any inhabitant of this state 
may petition the county judge, in the county 
he or she may reside, for leave to adopt a 
child not his or her own by birth. 

“Sec. 2. If both or either of the parents of 
such child shall be living, they, or the sur- 
vivor of them, as the case may be, shall con- 
sent to such adoption; if neither parent be 
living, such consent may be given by the 
legal guardian of such child; if there be no 
legal guardian, nor father nor mother, the 
next of kin of such child within the state 
may give such consent; and if there be no 
such next of kin, the county judge may ap- 
point some discreet and suitable person to 
act in the proceedings as the next friend of 
such child, and give or withhold such con- 
sent. 

“Sec. 5. If upon such petition, so presented 
and consented unto, as aforesaid, the county 
judge shall be satisfied of the identity and re- 
lations of the persons, and that of the peti- 
tioner, or in case of husband and wife, that 
the petitioners ‘are of sufficient ability to 
bring up the child, and furnish suitable nur- 
ture and education, having reference to the 
degree and condition of its parents, and that 
it is fit and proper that such adoption shall 
take effect, he shall make an order setting 
forth the said facts, and ordering that from 
and after the date of the order, such child 
should be deemed and taken to all legal in- 
tents and purposes, the child of the petition- 
er or petitioners.” 

In 1862 section 2 of chapter 49 was amend- 
ed so as to read as follows: 

“If both or either of the parents of such 
child shall be living they or the survivor of 
them as the case may be, providing they live 
in this state, shall consent to such adoption; 
but if they do not live in this state or are 
gone to parts unknown or if neither parent 
be living then such consent may be given by 
the legal guardian of such child. If there be 
no legal guardian the next .of kin of such 
child within the state may give such consent; 





and if there be no such next of kin the coun- 
ty judge may appoint some discreet and suit- 
able person to act in the proceedings as the 
next friend of such child and give or with- 


. hold such consent.” Gen. Laws Wis. 1862, 
p. 153, c. 253. 

HAMERSLEY, J. (after stating the facts 
as above): The statute directs the probate 


court, when the intestate dies leaving no chil- 
dren or any legal representatives of them, to 
distribute a prescribed portion of the estate to 
the widow, and the remainder to the parents of 
the intestate, if any, and if there be no parent, 
then equally to the brothers and sisters of 
the whole blood. It appeared to the court 
that the intestate died leaving a widow, leav- 
ing no issue, and no parents, and that the 
appellant was his sister of the whole blood. 
Upon these facts alone it was the duty of the 
court to distribute a portion of the estate to 
the appellant. But it further appeared to the 
court, that, on November 6, 1863, a county 
judge of the county of Milwaukee, in the 
state of Wisconsin, upon the petition of the 
intestate and his wife, passed a decree pur- 
porting to give, by authority of the Wiscon- 
sin law, to Elizabeth E. Burton, then an in- 
fant two years and seven months of age 
(being the Elizabeth E. B. Potter to whom 
the court of probate made distribution), the 
same capacity of inheritance and succession 
she would have if she had been born the 
lawful child of the petitioners. This action 
of the Wisconsin court is called by the law 
of that state, and somewhat similar action 
authorized by the law of this state is called 
by our law, an “adoption.” 


“Adoption” was never used to express the 
peculiar incidents of such action prior to 1846, 
when the states of the United States, in which 
the common law of England is followed, began 
to enact statutes similar to that of Wisconsin 
and to that of our own state. Before that time 
the meaning of adoption as expressing a legal 
status was that derived from the Roman law. 
The peculiar status or relationship arising 
from adoption known to Roman law is of a 
kind unknown to the law of England, and of 
a kind unknown to the law of this state, cer- 
tainly until 1864, when the statute referred 
to was passed. Dicey on Conflict of Laws, 
p. 475. It may aid the consideration of ques- 
tions arising under such statutes to note the 
distinction between adoption as a status ex- 
isting under the Roman law and the statutory 
status which, since 1846, has been establish- 
ed by the legislatures of this and some other 
states retaining the English common law. 


Roman adoption, or the act by which the 
relations of paternity and filiation are recog 
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nized as legally existing between persons not 
so related by nature, derived its original sig- 
nificance mainly from the existence of the 
patria protestas, which was peculiar to Roman 
citizenship, and involved, as between‘ parent 
and child, relations of paternity and filiation 
peculiar to Roman law. A child born in 
lawful marriage ‘was ‘in the power of its 
father. That power includes, not only the 
child born in wedlock, but also the child born 
to his son, and the one born to his son; that 
is, your son, grandson, great-grandson, and 
other descendants are equally in your pow- 
er. Just. I, ix, Secs. 1-3. Roman adoption, until 
the legislation of Justinian, was the act by 
which an ascendant transferred his descend- 
ant, who was in his power, to the power of 
another ascendant, and thereupon the person 
so transferred was in the power of the adopt- 
ing ascendant, as well as his actual children. 
The act was accomplished through prescribed 
formalities, under authority of a magistrate. 
A person not in the power of an ascendant, 
but free from power, might be adopted by 
the form of adoption called “arrogation.” In 
such case the ‘adopter formally consented 
that the one to be adopted should become 
his lawful son, and the one to be adopted 
consented thereto. This change of relation 
was accomplished originally by the authority 
of the people assembled in the Comitia, and 
later was established by an imperial rescript. 
Under either form the person adopted be- 
came, in early Roman law, subject to the 
patria potestas which a Roman father pos- 
sessed over his descendants. See Just. Inst. 
I, tit. 2; Code VIII, 48, 10. 

The patria potestas, which controlled the 
original meaning of Roman adoption, does 
not exist in this state, nor in any state or- 
ganized on the principles of the English law 
It is inconsistent with our fundamental so- 
cial conditions. With us every man who has 
reached his majority is free from power. A 
father’s power extends to his children, but 
not to his other descendants, and extends to 
his children only during the minority of each. 
The difference between a society like ours, 
based on the principle that each member on 
reaching his majority is his own master, a 
responsible unit, -with control of each of his 
own children until and only until the child 
becomes of age, and a society based on the 
principle of the patria potestas is organic. 
With us the legal rights and duties existing 
between parent and child exist only during 
the minority of the child. After that, the 
duties arising from the natural relation are 
not legal but moral, unless by force of stat- 
ute some specific legal duty is created. 

Another peculiarity of the Roman law, mate- 





rially affecting the meaning and operation 
of Roman adoption, was the principle which 
recognized, in children in the power of their 
father, a quasi interest or ownership in his 
property during his life. Just. Il, xix, Sec. 3. 
And so the mere fact of adoption made the 
adopted person, thus subjected to the pow- 
er of the adopted father, an heir of the pat- 
rimony, and as such entitled to succeed to 
the inheritance in case of intestacy. Just. 
III, i, Secs. 1, 2. With us a child has no in- 
terest in his father’s property, which, in case 
of intestacy, is taken possession of by the 
law, and distributed among those related 
to the intestate by blood according to pre- 
scribed rules. The statutes, differing. widely 
in their terms, which have been passed in 
recent years for the purpose of establishing 
between a minor and one not his parent the 
legal obligations and duties attached to the 
natural relation of parent and child, as well 
as for conferring upon any person a capaci- 
ty, more or less limited, of succeeding to the 
property of one not his parent, must be un- 
derstood and applied in accordance with the 
terms of each statute, in view of our own 
conditions, and their meaning and effect are 
not necessarily controlled by the analogies of 
a Roman adoption. 

What the Wisconsin law was at‘the time 
of the decree in question is specifically found 
by the superior court. This finding is not 
in accord with the fact; the act of 1862 hav- 
ing apparently been inadvertently overlook- 
ed, both by court and counsel. But, under 
Gen. St. 1902, Sec. 697, all courts are to take 
judicial notice of the public statutes of the 
several states of the United States, as print- 
ed by authority, and it is therefore our duty 
to consider the statutes of Wisconsin as they 
really were. Fourth National Bank v. 
Francklyn, 120 U. S. 747, 7 Sup. Ct., 757, 30 
L. Ed. 825. Their provisions in 1863 were 
substantially as follows: Any inhabitant of 
the state could petition a county judge for’ 
leave to adopt a child not his own by birth 
(the petitioner and child residing in that 
county). Such petition must be accompanied 
or followed by a consent to the adoption (1) 
of the parent of the child, if alive and a 
resident of the state of Wisconsin, (2) if no 
parent be living, or, if the living parent is a 
nonresident of Wisconsin, of the child’s legal 
guardian or next of ‘kin in the state, or 
some suitable person appointed by the judge 
to act as next friend of the child, and give 
or withhold such consent. These jurisdic- 


tional facts existing, the county judge is em- 
powered to judicially find that the petitioner 
is able to bring up and educate the child, and 
that it is fit and proper that such adoption 
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shall take effect, and upon finding these 
facts, is empowered to decree the adoption of 
such child; that is, that such child shall be 
deemed and taken, to all legal intents and 
purposes, as the child of the petitioner. The 
meaning and effect of the statutory adoption 
and decree is defined by the statute as fol- 
lows: (1) As affecting the legal rights and 
duties of parent and child, the adopted child 
shall be deemed, for the purposes of custody 
of his person, of power to enforce obedience, 
and other legal consequences attached to the 
natural relation of parent and child, as a 
child of the adopting parent born in lawful 
wedlock; the natural parent of the child be- 
ing, by such decree, deprived of all legal 
rights as respects such child and the child 
being freed from all legal obligations as re- 
spects his natural parent. (2) As affecting 
the laws of inheritance and distribution and 
the capacity of the child to take property in 
pursuance of such laws, the adopted child 
shall be deemed and taken, for the purposes 
of inheritance and succession by him, to be 
the child of his adopting parent. 

It is true, as claimed, that coufts, in apply- 
ing statutes of this kind, have held that the 
power to so adopt minor children is a creation 
of the statute unknown to the common law; 
that the ‘statutory mode prescribed is the 
measure of the power, and that an adoption is 
invalid unless made in pursuance of these 
essential requirements of the statute. In the 
Matter of Thorne’s Will, 155 N. Y. 140, 49 
N. E. 661; In re Johnson, 98 Cal. 531, 33 
Pac. 460, 21 L. R. A. 380; Shearer v. Weaver, 
56 Iowa, 578, 9 N. W. 907; Tyler v. Reynolds, 
53 Iowa, 146, 4 N. W. 902; Long v. Hewitt, 
44 Iowa, 363; In re Humphrey, 137 Mass. 84; 
In re Estate of McCormick, 108 Wis. 234, 8 
N. W. 148, 81 Am. St. Rep. 890; Furgeson 
v. Jones, 17 Or. 204, 20 Pac. 842,3 L. R, A. 
620, 11 Am. St. Rep. 808; Watts v. Dull, 188 
Hl. 86, 56 N. E, 303, 75 Am. St. Rep. 141; 
Taber v. Douglass, 101 Me. 363, 64 Atl. 65. 
But the claim that this principle applied to 
the present case—that the record of the Wis- 
consin court shows upon its face that in the 
act of adoption the court did not follow the 
requirements of the statute and did that 
which by the Wisconsin law it was not em- 
powered to do—is not sustained. The Wis- 
consin law, namely, chapter 49 of the Revi- 
sion of 1858, with its second section amended 
by the act of 1862, was in force scarcely two 
years when it was deemed by the legisla- 
ture inadequate, and was materially altered. 


Whether or not the alteration was made be- 
cause the legislature deemed that law too 
arbitrary, it was the law when this decree 
was passed, and the decree is plainly within 
the jurisdiction conferred by the law. 





A further claim is made that, notwithstand- 
ing the Wisconsin court acted within its ju- 
risdiction, yet it appears that the parents of 
the adopted child were living at the time of 
the decree, and that they had no notice, by 
personal service or otherwise, to appear to be 
heard, and therefore the decree is upon its 
face void, by forde of the settled principle 
that a personal judgment cannot be enforced 
against a defendant who neither appeared 
nor had legal notice to appear in the action. 
We do not think that this principle can be ap- 
plied so as to render the decree, in so far as 
it affects the capacity of the infant to share 
in the distribution of the estate of his intes- 
tate, void upon its face. A father or parent 
has certain legal rights in respect to his chil- 
dren during minority. But these rights are 
not absolute rights; they may be forfeited 
by his own conduct; they may be modified or 
suspended against his will by action of the 
court; they may, to a certain extent, be trans- 
ferred by agreement to another—but they 
cannot be destroyed as between himself and 
his child, except by force of statute. Johnson 
v. Terry, 34 Conn. 259, 263. If the parents 
of Elizabeth Burton had a right to contest 
the validity of this decree in so far as it 
deprived them of their legal parental rights, 
it does not follow necessarily that, after those 
rights have terminated with the majority of 
their child, the decree giving to the infant a 
statutory capacity of inheritance from a 
stranger, made in pursuance of jurisdiction 
conferred, and in the manner prescribed by 
statute, must be held void because the child’s 
parents were not served with notice to ap- 
pear, and did not in fact appear, and did not 
in fact consent to the action of the court. 
We are unable to affirm, upon the case as pre- 
sented, that the decree of the Wisconsin court, 
authorized by statute and rendered in 
pursuance of the requirements of the stat- 
ute, giving to Elizabeth Burton the defined 
statutory status as an adopted child of the 
intestate for the purposes of inheritance and 
succession, is void because the parents of 
the child might have successfully contested 
the validity of the decree in so far as it af- 
fected their legal rights as parents. 

A still further claim is made that, on gen- 
eral principles of jurisprudence, the court in 
Wisconsin was without jurisdiction to change 
the status of Elizabeth E. Burton, because 
neither her domicile, nor that of her natural 
parents, was in that state. The petition for 
her adoption stated that John O. Noxon and 
his wife were inhabitants of Wisconsin, that 
Elizabeth E, Burton was a child between two 
and three years of age, who had been brought 
into the state by her parents more than eight 
months before, and for the last preceding sev- 
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en months had inhabited and resided in the 
family of the petitioner in Milwaukee, and 
that her parents had left the state more than 
six months previously, and not since resided 
therein, being at the date of the petition in 
parts unknown. Assuming, as we should, in 
support of the judgment, that these allega- 
tions were found true by the county judge, 
they fall short of showing that the child had 
gained for itself a Wisconsin domicile. 

The state, however, may create the status 
of adoption in the case of an infant actually 
within its limts, and for that purpose it is 
only necessary that the petition of adoption 
should be. brought by a domiciled inhabitant 
of the state in which it is preferred, when 
the child is within its territorial limits and in 
need of its protection, provided this protection 
can be reasonably afforded by transferring 
the child to the charge.of him who seeks to 
assume toward it the responsibilities of a 
parent. Stearns v. Allen, 183 Mass. 404, 67 
N. E. 349, 97 Am. St. Rep. 441; Minor on 
Conflict of Laws, 322. . Wisconsin had a stat- 
ute authorizing such a proceeding, although 
neither the child nor its natural parents had 
a domicile there. The effect of an adoption 
decreed under its provisions, as respects the 
natural parents, it is not necessary, for the 
purposes of this cause, to consider. See 
Schlitz v. Roenitz, 86 Wis. 31, 42, 56 N. W. 
194, 21 L. R. A. 483, 39 Am. St. Rep. 873. 

There is nothing in the policy of this state, 
in reference to the relation of parent and 
child, which could interfere with our giving 
effect to the Wisconsin decree, as respects the 
rights of the petitioners for the adoption, aft- 
er they transferred their domicile to Connecti- 
cut, or of those claiming under them. We 
have statutes of a similar nature, and fully 
recognize the status of an adopted child. 
Ross v. Ross, 129 Mass. 243, 267, 37 Am. Rep. 
321. Those who have once legally made such 
an adoption cannot shake off the relation by 
a change of domicile. Whether the child 
adopted, on reaching full age, could reclaim 
its original domicile is a question not raised 
by the facts before us. To Jolin O. Noxon, 
therefore, after his removal to this state, ‘as 
well as while an inhabitant of Wisconsin, 
Elizabeth E. Burton, now Mrs. Potter, stood 
in the position of a child born in lawful wed 
lock. 

There is no error. 
judges concurred. 


In this opinion the other 


Note.—Shall Statutes Conferring the Right of 
Adoption be Strictly or Liberally Construed?— 
While it has been said in a number of cases that 
statutes conferring the right of adoption are 
wholly repugnant to the principles of the com- 
mon jaw, we desire to note the fact that every 





court which has had occasion to construe the 
constitutionality of these widely different stat- 
utes has upheld them without even a suggestion 
of doubt. Indeed, if it were profifable, we might 
undertake to show that while adoption was un- 
known to the common law it is not repugnant to 
its principles. English courts of equity, in many 
of their decisions, have declared the principle that 
the state as parens patriae has absolute supervis- 
ing control over the children of the realm, whose 
welfare is ever to be given paramount considera- 
tion. It is this broad principle of English law 
which justifies the Juvenife Court Acts (61 Cent. 
L. J. 101) and, to our mind, also the statutes 
conferring the right of adoption. Such statutes, 
at least, in view of the fact that they assume, to 
some extent, to perform the duty of every civ- 
ilized government as parens patriae to find a 
home and a protector for every child within its 
borders, should be liberally construed. 


Failure to recognize this great principle and 
purpose of every civilized government which such 
statutes serve to advance and in blind reliance 
upon the unfortunately phrased rule that such 
statutes are in derogation of the common law 
and repugnant to its principles, many courts have 
held that an absolutely strict compliance with 
the provisions of such statutes is necessary in 
order to create a valid adoption. In re Jessup’s 
Estate, 81 Cal. 408; Furgeson v, Jones, 17 Oreg. 
204, 11 Am. St. Rep. 808; Wallace v. Rappleye, 
103 Ill. 229; Johnson v. Terry, 34 Conn. 259; 
Lupie v. Winans, 37 J. Eq. 245; Sarazin v. 
Railway Co., 153 Mo. 479; Taylor v. Deserve, 
81 Tex. 246; Long v. Hewitt, 44 lowa, 363; Watts 
v. Dull, 184 Ill. 86. A_ substantial compliance 
with the terms of such statutes is all that is 
called for by other courts. Abney v. De Loach, 
84 Ala. 393; Bancroft v. Bancroft, 53 Vt. 9; In 
re Williams Estate, 102 Cal. 70; Fosburgh v. 
Rogers, 114 Mo. 122; Cofer v. Scroggins, 98 Ala. 
342; Matter of Johnson, 98 Cal. 531; Clarkson 
v. Hatton, 143 Mo, 47, 39 L. R. A. 748; Nugent 
v. Powell, 4 Wyo. 173, 33 Pac. 23, 62 Am. St. 
Rep. 17, 20 L. R. A. 199. 

To evidence how diametrically opposed to each 
other are those decisions which divide on the ques- 
tion of “strict” or “substantial” construction of 
adoption statutey, take the two cases of Watts v. 
Dull, 184 Ill. 86 and Nugent v. Powell, 4 Wyo. 173. 
In both cases the question was as to the validity 
of an adoption where a parent who had aban- 
doned his child had not been properly notified. 
It was held in the Illinois case that the slightest 
failure to follow the statute would invalidate 
the adoption on collateral attack. The court said: 
“As against the adopted child, the statute should 
be strictly construed, because it is in derogation 
of the general law of inheritance, which is found- 
ed on natural relationship, and is a rule of suc- 
cession according to nature, which has prevailed 
from time immemorial.” The technicality in this 
case which invalidated the adoption was the fail- 
ure to obtain consent of the mother of the child. 
The statute. provided that such consent was un- 
necessary where either parent had deserted or 
abandoned their child for one year. The peti- 
tion alleged the mother’s desertion but did not 
state that it was for one year. The decree also 
declared the mother’s desertion as a reason for 
not obtaining her consent. The court refused to 
extend to the court below the benefit of the 
rule that jurisdiction will be presumed where 








442 


CENTRAL LAW JOURNAL. 





No. 23 








the contrary does not appear, and on collateral at- 
tack held the decree of adoption void. 

In the Wyoming case, where the facts were 
quite similar to those in the Illinois case, the 
conclusion was in favor of the child’s adoption 
and we commend the language of this court as 
sounding a strong note of reform from the ar- 
bitrary and hostile attitude hitherto assumed in 
construing adoption statutes. The court said: 
“It must be admitted that a proceeding in adop- 
tion was wholly unknown to the common law, 
and in our system of-jurisprudence it is purely 
a statutory matter. Hence it follows that in 
order to’ give any validity to such proceedings, 
they must have been conducted in substantial con- 
formity with the provisions of the statutes, and 
its requirements observed; but, notwithstanding 
this, it ought not to be overlooked in the ex- 
amination of cases growing out of the exercise 
of this statutory right, that the right is a bene- 
ficial one, both to the public and to those im- 
mediately concerned in its exercise. Many an 
orphan child, and many a child whose parents 
were unable by misfortune or their own infirm- 
ities to care for, have by means of this statutory 
right found good homes, loving and affectionate 
parents, and thereby grown up to be good and 
valuable members of society, when otherwise they 
would have spent their early years in ignorance 
and vice, and in such surroundings have grown 
up to young manhood or young womanhood, sim- 
ply to swell the overflowing ranks of the vicious 
and criminal classes of society; and hence it 
seems to me that in cases of this kind it is not 
the duty of the courts to bring the judicial micro- 
scope to bear upon the case in order that every 
slight defect might be enlarged and magnified, 
so that a reason might be found for declaring 
invalid an act consummated years before, but 
rather approach the case with the inclination to 
uphold such acts, if it is found that there was a 
substantial compliance with the statute.” What 
a generous attitude is that of the Wyoming court 
and how it puts to shame the narrow, selfish atti- 
tude of the Illinois court which seemed to see 
nothing good in the statute of adoption, but only 
a concealed attempt to deprive certain collateral 
kindred, hungering-like famished tigers over the 
remains of the adopted father, of. some unpro- 
tected orphan child, of their inalienable right to 
inherit. Why this consideration for collateral 
kindred? Why not presume, on the contrary, 
that deceased in taking into his home some child 
of his adoption and rearing it as his own, giving 
it his own name, and receiving from it in return 
the unpurchasable affection that only a child can 
give to a parent, would prefer his estate to go to 
such child whom he had nourished for many 
years rather than to a horde of collateral kindred 
or poor relations who in his lifetime had done 
nothing for him and to whom he owed nothing, 
and for whom, possibly, he cared less. Listen 
again to what the Wyoming court had to say on 
this point: “Several cases were cited to us up- 
On argument in which collateral heirs attacked 
proceedings of this nature, and in which courts 
held that the statute being in derogation of the 
common law rights of the natural heirs, it must 
be rigidly construed. I am unable to perceive how 
the rights of the natural heirs were affected by 
the act of adoption, because at the time of the 
adoption they had no rights whatever under the 
law. No one is the heir of the living.” 





We believe that the proper attitude of the courts 
toward statutes conferring the right of adoption 
should not only not be hostile and strictly exact- 
ing, but exceedingly liberal, requiring merely a 
substantial compliance with the purpose and 
terms of the statute, for the reason that the ob- 
jects of such statutes work an exceedingly great 
public benefit and are in harmony with the broad 
and far- Teaching principles of equity regarding 
the state’s rights and obligations toward the chil- 
dren of the country. We already observe a crum- 
bling away of the ramparts of bitter resistance 
to the operation of these statutes in many states. 
Thus in Missouri, whose court rendered the ex- 
ceedingly unjust and ridiculously technical de- 
cision recorded in the case of Sarazin v. Rail- 
way Co., 153 Mo. .479, where a clerical error in 
the acknowledgment of the deed of adoption was 
permitted to preclude the adopting parents from 
asserting the rights of parents against a railroad 
company which had negligently taken the life of 
their adopted child, we observe an almost revo- 
lutionary change of attitude in the case of Lyon, 
v. Hockaday, 162 Mo.’111, 85 Am. St. Rep. 480, 
where the court upholds an oral contract to 
adopt as a legal adoption. In that case an or- 
phan’s grandmother gave the child to decedent, 
believine it would be raised as his own child, re- 
fusing to surrender the child on any other condi- 
tion. The child was taken by decedent, given his 
name and raised as his own child. He called her 
his daughter, and concealed the fact that she was 
not his daughter from her until she was eighteen 
years of age. She passed in society as decedent’s 
daughter and lived with him until her marriage, 
but was never adopted by deed as required by 
statute. The court held that such facts showed an 
executed agreement to adopt, which was not 
avoidable for lack of a deed, and hence the adopt- 
ed child was entitled to inherit her adopted fath- 
er’s estate. 

The Hockaday case undoubtedly goes the full 
limit of liberal construction, but not too far, we 
believe: certainly, not beyond the bounds of sub- 
stantial justice. If part performance will take 
certain agreements out of the operation of the 
statute of frauds, why may not the same thing 
be true of the statute of adoption? 

A. H. R. 








HUMOR OF THE LAW. 





A writer in the current Harper’s Weekly 
quotes an amusing story attributed to Dr. Rice 
of Springfield, apropos of the recent meeting of 
railroad men and their lawyers to find out what 
the new rate law really means. Dr. Rice, it 
seems, used to tell of a young Methodist who 
went forth from Wilbraham Academy to preach 
his trial sermon. 

“What was his text?” he was asked when he 
came back, 

“How shall ye escape if ye neglect so great a 
salvation?” 

“A good text—how did you handle it?” 

“First, I showed ’em how great this salvation 
is, then I showed ’em how to escape if they neg- 
lected it.” 
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1. Abortion—Indictment and Information.— 
An indictment for attempt to procure abortion 
held not required to state the drug or instru- 
ment, or how administered, or how used.— 
Thomas y. State, Ala., 47 So. Rep. 257. 

2. Acknowledgment—Time for Making Cer- 
tificate—The officer taking an acknowledgment 
to a mortgage held to have no power to attach 
the certificate, after delivery of the mortgage, 
without recalling the parties.—Alford v. First 
Nat. Bank, Ala., 47 So. Rep. 230. 

3. Adverse Possession—Prescription. — The 
prescrintion of five years does not cure nulli- 
ties as absolute as the want of payment of any 
price at all and the disposition of a minor’s 
property contrary to the law.—Gary v. Landry, 
La., 47 So. Rep. 124. 

4. Appeal and Error—Bill of Exceptions.— 
Proceedings for amendment of bill of exceptions 
held to receive no additional validity from leave 
granted by the Court of Appeals, in which the 
appeal, of which it had no jurisdiction, was 
pending.—Reed v. Colp, Mo., 112 S. W. Rep. 255. 





5. Harmless Error.—A defeated party can- 
not complain because the court directed a 
verdict against him for a smaller sum than the 
successful party was entitled to.—Armstrong Vv. 
National Life Ins. Co., Tex., 112 S. W. Rep. 327. 

6.——Matters Not Presented in Trial Court.— 
Where there is no objection in the trial court 
to the admission of a physician’s testimony on 
the ground of privilege, such objection cannot 
be considered on appeal.—In re More’s Estate, 
Mich., 117 N. W. Rep. 329. 


7. Review.—Whether the prima facie show- 
ing of payment of a debt made by the debtor’s 
executing his note has been rebutted is a ques- 
tion for the trial court, with which the court 
on anpeal will not interfere—Beach v. Hunts- 
man, Ind., 85 N. E. Rep. 523. 


8 Bankruptcy—<Acts of Bankruptcy. — The 
payment of a debt of three dollars by a mercan- 








tile firm is not such a substantial preference 
as will constitute an act of bankruptcy sufficient 
of itself to sustain an involuntary petition.— 
In re Stovall Grocery Co., U. 8. D. C., N. D. Ga., 
161 Fed. Rep. 882. 

9. Adverse Claim to Property.—The fact 
that at a meeting of the creditors of a bank- 
rupt to consider an offer of composition one 
having title to certain property then in pos- 
session of the trustee did not mention his right 
will not estop him to assert the same after the 
composition has been rejected.—In re Loll, U. 
Ss. D. C., D. Conn., 162 Fed. Rep. 79. 

10. Finding of Referee.—The finding of a 
referee in bankruptey as to the validity of a 
claim where it depends on questions of fact 
and the credibility of witnesses examined before 
him will not be overruled by the court except 
on convincing proof that he was wrong in his 
conclusions.—In re Hatem, U. 8S. D. C., E. D. N. 
Car., 161 Fed. Rep. 895. 

11. Jurisdiction.—Courts of bankruptcy 
have no jurisdiction outside of their territorial 
limits as prescribed by the act of Congress cre- 
ating them.—In re Steele, U. 8. D. C., N. D. Ala, 
161 Fed. Rep. 886. 

12. Liability off Attorney.—A bankrupt’s 
confidential attorney held to have participated 
in a secreting of funds of the bankrupt, and 
was properly reauired to account, for invest- 
ments made by him of the funds, to the bank- 
rupt’s trustee——Clay v. Waters, U. S. C. C. of 
App., Eighth Circuit, 161 Fed. Rep. 815. 

13.——Reference.—Where the president and 
managing director of a corporation bought cer- 
tain claims against it for its benefit, he was 
accountable to the corporation’s trustee in bank- 
ruptcy for any profits made by him thereon, but 
was not chargeable with the full amount of the 
claims as an unlawful preference.—Atherton v. 
Emerson, Mass., 85 N. E. Rep. 530. 

14. Preferences.—A transfer by way of 
mortgage or pledge given to secure an ante- 
cedent debt within four months prior to the 
debtor’s bankruptcy, and when he is insolvent, 
is void, although the creditor did not know nor 
have reasonable cause to believe he was then 
insolvent.—In re W. W. Mills Co., U. S. D. C., 
E. D. N. Car., 162 Fed. Rep. 42. 

15. Secured Claims.—Assignments of claims 
against the United States as collateral security 
by a bankrupt held void under Rev. St. sec. 
3477 (U. S. Comp. St. 1901, pn. 2320).—National 
Bank of Commerce of Seattle v. Downie, U. 8. 
Cc. C. of App., Ninth Circuit, 161 Fed. Rep. 839. 

16. Title Acquired by Trustee.—Where the 
bankrupt’s title is defeasible, such title only 
vests in the trustee, and on confirmation of a 
composition with bankrupt’s creditors and dis- 
missal of the bankruptcy proceedings the same 
defeasible title reverts to the bankrupt.—Zavelo 
v. Cohen Bros., Ala., 47 So. Rep. 292. ° 

17. Banks and Banking—Claims Due Insolvent 
Bank.—A correspondent bank indebted to an in- 
solvent bank on open account is entitled to ap- 
ply the amount thereof on gn.indebtedness due 
to the correspondent bank from the insolvent 
bank.—Brown v. Sheldon State Bank, Iowa, 117 
N. W. Rep. 289. 

18. Insolvency.—Receiver of an insolvent 
bank held not entitled to the proceeds of a draft 
remitted by direction of the insolvent bank to 
maintain the credit side of its deposit account 
in a correspondent bank.—Brown vy. Sheldon 
State Bank, Iowa, 117 N. W. Rep. 289. 
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19. Sale of Stock to Bank.—A bill by @ 
bank and its receiver and creditors to set aside 
a sale of stock to it by defendant stockholders 
held properly dismissed.—Bessemer Sav. Bank 
v. Learned, Miss., 47 So. Rep. 119. 

20. Benefit Societies—Provisions for Arbitra- 
tion.—A provision in a certificate of insurance, 
providing for a reference to arbitration as a 
condition precedent to an action thereon, is 
valid so far as it relates to questions of fact.— 
Knapp v. Brotherhood of American Yeomen, 
Iowa, 117 N. W. Rep. 298. 

21. Bills and Notes—Negotiable Notes.—A 
note stipulating that it is ‘subject to conditions 
of hotel purchase contract of even date here- 
with,” is non-negotiable, and an indorsee takes 
it subject to all legal defenses existing in favor 





of the maker.—Rieck v. Daigle, N. D., 117 N. 
W. Rep. 346. 
22. Brokers—Commissions.—Where plaintiff 


was not the procuring cause of a sale of de- 
fendant’s system of railway to a_= syndicate, 
plaintiff was not entitled to commissions on such 
sale.—Donaldson Bond & Stock Co, v. Houch, 
Mo., 112 S. W. Rep. 242. 

23. Carriers—Contributory Negligence.—One 
killed by being struck by a projection from a 
freight train, while standing on a station plat- 
form, was not guilty of negligence in being 
thereon, unless he knew that the train or pro- 
jection would extend over same, and he had a 
right to rely on the safety of the platform.— 
Metcalf v. St. Louis & S. F. R. Co., Ala. 47 
So. Rep. 158. 

24.——-Duty to Protect Passengers.—Failure of 
servant of carrier to interfere to protect pas- 
senger from being assaulted held breach of duty 
to the passenger for which the carrier would 
be liable.—Culberson vy. Empire Coal Co., Ala., 
47 So. Rep. 237. 

25. Injury to Alighting Passenger.—It is 
not negligence in all cases, as a matter of law, 
for a passenger to step off a moving car at right 
angles.—Birmingham Ry., Light & Power Co. 
v. Harden, Ala., 47 So. Rep. 327. 

26. Negligence in Jerking Cars.—That the 
jerk given a train On a coupling of cars was 
extraordinary and unusual tends to prove neg- 
ligence in operating the train.—Mitchell v. Chi- 
cago and A. Ry. Co., Mo., 112 S. W. Rep. 291. 

27. Shipment of Live Stock.—A carrier re- 
ceiving sheep for transportation from Idaho to 
Nebraska held required to stop at reasonable in- 
tervals and to provide reasonable facilities for 
resting, feeding, and watering the sheep.—Groot 
v. Oregon Short Line R. Co., Utah, 96 Pac. Rep. 
1019. 

28. Who Are Passengers. — Passenger 
alighting from train and crossing tracks to sta- 
tion on other side held not to cease to be a 
passenger “because in so doing she crosses a 
highway.—Powell vy. Philadelphia & R. Ry. Co., 
Pa., 70 Atl. Rep. 268. 

29. Charities—Hospitals. — The Employees 
Hospital Association of the Frisco Line held not 
to be a charitable institution exempting such 
institution from liability for negligence.—Phil- 
lips v. St. Louis & S. F. R. Co., Mo., 112 S. W. 
Rep. 109. 


30. Common Law—Effect of Later English 
Decisions.—The courts of this country are un- 
der no obligation to follow the mutations of de- 
cisions or new views announced by the English 
courts as to what was the law of that country 

















prior to the independence of the colonies.— 
Davis v. Stouffer, Mo., 112 S. W. Rep. 282. 

31., Constitutional Law—Due Process of Law. 
—A requirement that defendant in summary 
proceedings to recover money shall deliver up 
or pay the money into court as a condition of 
defending on the merits would be unconstitu- 
tional as not due process of law.—White v. 
Ward, Ala., 47 So. Rep. 166. 

32. Improvement of Highways.—In view of 
Const. art, 3, sec. 1, art. 6, sec. 10, Act March 
7, 1905, (Acts 1905, pp. 493-496, c. 164; Burns’ 
Ann, St. Supp. 1905, secs. 6816-6822), relating to 
the improvement of highways, held not uncon- 
stitutional.—State v. Board of Com’rs of Marion 
County, Ind., 85 N. E. Rep. 513. 

33.——Obligation of Contract.—Loc. Laws 1905, 
pp. 329, 408, Nos. 455, 492, repealing Laws 1849, 
p. 294, No. 223, creating a corporation, held not 
invalid by the fact that the eorporation had 
mortgaged its franchise for the payment of 
bonds and that the repeal would therefore affect 
the rights of the bondholders.—People v. Cal- 
der, Mich., 117 N. W. Rep. 314. 

34. Smoke Ordinances.—An ordinance pro- 
hibiting the emission of dense smoke held not 
unconstitutional as depriving defendant of his 
rights without due process of law, when in- 
vasion of property rights must be determined 
by court.—Atlantic City v. France, N. J., 70 Atl. 
Rep. 163. 

35. Contracts—Forfeiture.—Forfeitures are 
not favored, and , if the intent is doubtful, will 
receive a strict construction against those for 
whose benefit they were introduced.—Walker Vv. 
Burtless, Neb., 117 N. W. Rep. 349. 

36. Part Performance.—A person partially 
performing services under contract held en- 
titled to recover on a quantum meruit for the 
services rendered, though he cannot recover on 
the contract where the employer either dis- 
charged him, or took such action as rendered 
complete performance of the services impossible. 
—Hall v. Gunter & Gunter, Ala., 47 So. Rep. 155. 

37. Corporations—Agreement to Purchase.— 
Where the directors of a corporation passed @ 
resolution constituting an agreement to pur- 
chase the private business of its manager, held, 
that it was not necessary that the corporation’s 
records show a consummated sale.—Iowa Drug 
Co. v. Souers, Iowa, 117 N. W. Rep. 300. 


38. Power to Transfer Property.—The sec- 
retary of a corporation, as such, has ho au- 
thority to assign securities owned by the cor- 
poration as collateral security for a past in- 
debtedness.—In re W. W. Mills Co., U. S. D. C., 
E. D. N. Car., 162 Fed. Rep. 42. 

39. Counties—Liability for Acts of Officers.— 
Counties held to exercise the powers delegated 
by the state not liable for the acts or omissions 
of its officers in relation to delegated powers.— 
State v. Board of Com’rs of Marion County, Ind., 
85 N. E. Rep. 513. 


40. Covenants—Building Restrictions—Where 
lots in a city addition were sold with a street 
line restriction for the benefit of ail the lots, 
the rieh+ of the owner of one of the said lots 
to enforce such restriction was not affected by 
the failure of the land company to enforce the 
same.—Brigham v. H. G. Mulock Co., N. J., 70 
Atl. Rep. 185. 

41. Criminal Evidence—Contents of Diploma. 
—The testimony of a physician that he has a 
diploma authorizing him to practice medicine 
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is incompetent to show that he is a licensed 
physician.— McAllister v. State, Ala., 47 So. Rep. 
161. , 

42. Effect of Nolle Pros. of Co-Defendant.— 
Under Code Cr. Proc. arts. 707-709, one accused 
of homicide cannot complain of the act of the 
county attorney in entering nol. pros. as to 
other persons indicted for the same homicide, 
on the ground that the nol. pros. left them with- 
out a guaranty of immunity from further prose- 
ecution, and that therefore he was deprived of 
the benefit of their untrammeled testimony.— 
Hobbs v. State, Tex., 112 S. W. Rep. 308. 

43. Criminal Trial— Degree of Crime. — 
Thouc* it is for the jury to determine the de- 
gree of murder where the facts admit of either 
finding, where, on a first’ trial defendant has 
been convicted of murder in the second degree, 
the court on a second trial should instruct that 





he cannot be convicted of murder inthe first © 


decree.—Commonwealth y. Deitrick, Pa., 70 Atl. 
Rep. 275. 

44. Damages—Nominal Damages.—Where, in 
an action for personal injuries, there was no 
evidence as to loss of capacity, the court should 
have chareed that plaintiff could recover only 
nominal damaeves therefor.—Birmingham Ry., 
Light & Power Co. v. Harden, Ala., 47 So. Rep. 
327. 

45. Deeds—Undue Influence.—The fact that a 
father conveyed land to his youngest child, to 
the exclusion of his other children, held not to 
create a presumption of undue influence.—Bur- 
nett v. Smith, Miss., 47 So. Rep, 117. 

46. Acceptance.—Where the owner of prop- 
erty executed a conveyance to her son, in order 
that he might have full power to. sell the tim- 
ber on the premises, and he thereafter recon- 
veyed his interest to his mother, acceptance of 
his deed will be presumed.—Lewis v. James, 
Mich., 117 N. W. Rep. 325. 

47. Descent and Distribution—Common Law 
Marriage.—A common-law wife is entitled, on 
the death of the husband, to all the property 
rights accorded a widow who had been mar- 
ried by ceremony.—Davis vy. Stouffer, Mo., 112 
S. W. Rep. 282. 

48. Divoree—Condonation.—A voluntary re- 
sumption of cohabitation by the innocent spouse 
after separation on account of cruel conduct 
constituting grounds for divorce operates to 
condone the cruelty.—Shirey vy. Shirey, Ark., 
112 S. W. Rep. 369. 


49. Domicile—Declarations.—The declarations 
of witnesses as to a town being their home are 
not proper evidence to prove their residence. 
—Ham v. State, Ala., 47 So. Rep. 126. 

50. Elections—Contest.—In the absence of a 
statute providing for contesting the election of 
mayor of an incorporated town, the election 
may be contested by a proceeding in the nature 
of quo warranto.—Ham v. State, Ala. 47 So. 
Rep. 126. 

51. Equity—Inadequacy of Legal Remedy.— 
Where, owing to a joint traffic arrangment be- 
tween a cotton compress company and a car- 
rier, there is uncertainty as to which is liable 
for cotton damaged or lost, the remedy at law 
held so inadequae as to warrant equitable re- 
lief.—Gulf Compress Co. v. Jones Cotton Co., 
Ala., 47 So. Rep. 251. 

52. Evidence—As to Existence of Writing.— 
It was not error to overrule an objection to 
a question asked one of defendants whether she 











had written a letter to another defendant; the 
question not being directed to the contents of 
the instrument.—Beach vy. Huntsman, Ind., 85 
N. E. Rep. 523. 

53. Res Gestae.—A statement by a by- 
stander made during the progress of a fire 
communicated to plaintiffs property by oil 
which escaned from defendant’s oil tank as to 
the cause of the ignition of the oil was not ad- 
missible for defendant as a part of the res 
gestae.—Texas & N. O. R. Co. v. Bellar, Tex., 112 
S. W. Rep. 323. 

54. Relevancy.—The fact that a person had 
relatives in a town, and that his father and 
mother resided near the town, did not show 
that he was a resident of the town and qualified 
to vote——Ham vy. State, Ala., 47 So. Rep. 126. 

55. Exceptions, Bill Of—Time of Settlement. 
—tThe trial judge cannot settle a bill of excep- 
tions more than 100 days from the adjourn- 
ment of the term at which the cause was tried, 
decree entered, and motion for new trial over- 
ruled.—Walker v. Burtless, Neb., 117 N. W. 
Rep. 349. . 

56. Execution—Rights of Purchaser.—A par- 
ty purchasing under a judgment at a time when 
it is subject to vacation, loses his title on the 
destruction of the judgment, and this notwith- 
standing a sale by him to an innocent pur- 
chaser.—McLean y. Stith, Tex., 112 S. W. Rep. 
355. 


57. Exmecutors and Administrators—<Action 
for Death of Decedent.—An administrator en- 
titled to sue for the death of a child under Code 
1896, Sec. 26, could have no right or title to the 
chose in action in such case as against the 
parents who may deal with it as they choose.— 
White v. Ward, Ala., 47 So. Rep. 166. 


58. Administrator De Bonis Non.—The giv- 
ing of a bond by an executrix, who is also re- 
siduary legatee, held no ground for refusing to 











‘appoint an administrator de bonis non, nor for 


removal after such appointment.—Chamberlain 
v. Stecher, Ohio, 85 N. E. Rep. 526. 

59. Federal Courts—Protection of Party From 
State Authorities.—A plaintiff, in an action in a 
federal court, whose presence in court was nec- 
essarv to the trial of the issues joined therein, 
held entitled to a writ of protection to prevent 
his seizure by the state authorities and return . 
to an insane asylum from which he had escaped 
while in the state in attendance on the trial.— 
Chanler v. Sherman, U. S. C. C. of App., Second 
Circuit, 162 Fed. Rep. 19. 

60. Frau@s, Statute of—Sale of Land.—Un- 
der the express provisions of Code 1907, Sec. 
4289, a parol contract for the sale of land is 
valid where the purchaser pays the purchase 
price, or a portion thereof, and is put in pos- 
session of the land by the vendor.—Jones v. 
Gainer, Ala., 47 So. Rep. 142. 

61. Garnishment—Effect of Judgment for 
Garnishee.—Judgment discharging ‘the gar- 
nishee, after answer denying indebtedness, held 
conclusive, against the creditor, of no indebted- 
ness of the garnishee.—Roman v. Montgomery 
Iron Works, Ala., 47 So. Rep. 136. 

62. Grand Jury—Objections to Drawing.— 
Under the express provisions of Code 1896, 
Sec. 5269, no objection could be taken to a grand 
jury, except on the ground that the jurors were 
not drawn in the presence of the officers desig- 
nated by law.—Richter v. State, Ala. 47 So. 
Rep. 163. ° 

63. Guardian and Ward—Estoppel.—A tutor 
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who connived with the purchaser of property 
of which he was the owner of one half and his 
children the owners of the other half to the 
detriment of his children is concluded from 
thereafter claiming any right as owner.—Gary 
v. Landry, La., 47 So. Rep. 124. 

64. Highways—Legislative Control.—All 
roads laid out under legislative enactment are 
public highways belonging to the state under 
full control of the legislature, which may, in 
the absence of constitutional limitations, ex- 
ercise such control directly.—State v. Board of 
Com’rs of Marion County, Ind., 85 N. E. Rep. 513. 

65. Homicide—Assault With Intent to Kill. 
—If accused fired his pistol at witness accident- 
ally, or there is reasonable doubt as to it, ac- 
cused is not guilty of assault with intent to 
murder.—Sweatt y. State, Ala., 47 So. Rep. 194. 

66. Cross-Examination of Wife.—In a pros- 
ecution for homicide a statement by defendant’s 
wife on cross-examination that she had told a 
neighbor that defendant had gone to look for 
decedent and that she did not know what was 
going to happen held ground for reversal.— 
Hobbs v. State, Tex., 112 S. W. Rep. 308. 

67. Dying Declarations.—The state could 
ask decedent’s wife, who had testified to his 
dying declaration “What was the question that 
you asked him?’ to further identify :him of 
whom decedent spoke.—Greer y. State, Ala., 47 
So. Rep. 300. 

68. Self-Defense.—That one of ordinary 
self-control might not have resented provoca- 
tion offered by accused does not show that he 
did not provoke the difficulty as affecting his 
Plea of self-defense.—McBryde vy. State, Ala., 47 
So. Rep. 302. 

69. Husband asd Wife—Annulment of Mar- 
riacee.—-The court, in annuling a marriage con- 
tract on the ground of infancy of the wife or 
because of the inadequacy of the provisions 
made for her, will restore to the husband the 
property settled on the wife if she has not 
parted with it.—Shirey v. Shirey, Ark., 112 S. W. 
Rep. 369. 

70. Infants—Rights of Innocent Purchasers. 
—The defense of innocent purchaser cannot be 
set up by one purchasing at a sale under a 
power of sale in a will as against the incapacity 
of an infant heir of a pretermitted child.—Rowe 
v. Allison, Ark., 112 S. W. Rep. 395. 

_71. Injunction—Violation.—In a suit for vio- 
lation for a strike injunction, a local union of 
which respondents were members, and other 
unincorporated unions, held improperly joined 
as defendants.—Casson v. Amalgamated Wood- 
workers of America, Local No. 24, Mass., 85 N. 
E. Rep. 529. 


72. Insolvency—Bill to Review Decision.—A 
decree of the Supreme Judicial Court dismissing 
a bill to review a decision of the insolvency 
court and affirming its decision held not, as to 
the affirmance, to harm plaintiff as the dismissal 
of the bill barred subsequent attempt at re- 
vision on any of the grounds alleged.—Jackson 
v. Ensign, Mass., 85 N. E. Rep. 527. 

73. Judgment—Res Judicata—aA nonresident 
married woman interested in a will to the ex- 
tent of her marital rights in the property, 
thereby given her husband, held not bound by 
proceedings for construction of the will, be- 
cause when on a visit to the state she heard 
them discussed by her husband's family.—Lump- 
kin v. Lumpkin, Md., 70 Atl. Rep. 238. 














74. Vendor’s Lien.—A prayer for general 
and special relief in a suit to set aside a judg- 
ment foreclosing a vendor’s lien held to au- 
thorize a judgment setting aside a sale there- 
under.—McLean v. Stith, Tex., 112 S. W. Rep. 
355. 

75. Life Estates—Adverse Possession Under 
Life Tenant.—Possession of a life estate cannot 
become adverse as against the remainderman 
until after the death of the life tenant.—Cram- 
ton v. Rutledge, Ala., 47 So. Rep. 214. 

76. Life Insurance—Breach of Agency Con- 
tract.—The failure of a soliciting agent of an in- 
surance company to make reports called for by 
his contract of employment held to forfeit his 
rights under the contract.—Armstrong v. Na- 
tional Life Ins. Co., Tex., 112 S. W. Rep. 327. 

77. Limitation of Actions—Judgment.—Limi- 
tation could not run against plaintiff’s right to 
set aside a judgment and certain sales there- 
under for.fraud, while plaintiff was a lunatic, 
nor until his sanity was restored.—McLean v. 
Stith, Tex., 112 S. W. Rep. 355. 

78. Master and Servant—Assumed Risk.—An 
employee does not assume ar-- risk arising 
from his employer's failure to perform the du- 
ties owing from him to the employee with re- 
spect to the appliances furnished for the doing 
of the work.—San Francisco & P. S. S, Co. v. 
Carlson, U. S. C. C. of App., Ninth Circuit, 161 
Fed. Rep. 851. 

79. Coal Mines.—A complaint, in an action 
for the death of.a coal miner, caused by the 
falling of a roof, held not insufficient for fail- 
ing to show whether he was injured in his room 
of the mine or in an entry thereto, being bound 
to prop the roof of the room.—Mascot Coal Co. 
v. Garrett, Ala., 47 So. Rep. 149. 

80. Injury to Employee.—A petition alleg- 
ing that plaintiff was injured by the fall of an 
elevator held subject to a special demurrer, 
where it failed to allege that the defects there- 
in were not latent, or that they might have been 
discovered by the master.—Eagle & Phenix 
Mills v. Johnson, Ga., 61 S. E. Rep. 990. 

81. Negligence.—The complaint for injury 
to an employee in a mine from ignition or ex- 
plosion of gas “or other substance” held bad in 
not showing negligence as to the “other sub- 
stance,” in the absence of statutory duty to 
furnish ventilation other than for carrying off 
“noxious gases.’’—Sloss-Sheffield Steel & Iron 
Co. v. Shary, Ala., 47 So. Rep. 279. 

82. Safe Place to Work.—A master con- 
ducting a quarry held bound to inspect’ the 
walls to prevent injuries to servants from the 
falling of rock, ete., and a greater diligence 
in that respect is required when weather con- 
ditions increase the danger.—Alabama Consol. 
Coal & Iron Co. v. Hammond, Ala., 47 So. Rep. 
248. 

83. Mechanics’ Lien—Right to Lien.—Where 
an agent for the owners of a house contracts 
for the installation of a furnace, being au- 
thorized to do so. a lien attaches to the prop- 
erty for the materials furnished and labor per- 
formed bw virtue of the statute, and not by vir- 
tue of the contract.—Beach v. Huntsman, Ind., 
85 N. E. Rep. 523. 

84. Momey Received—Money Received Under 
Claim of Right.—Where money was paid to and 
received by defendant under claim of right, 
there was no implied promise on its part which 
would support an action against it for money 
had and received by one who at the time dis- 
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claimed any interest therein.—Third Nat. Bank 
of St. Louis v. Rice, U. S. C. C. of App., 161 
Fed. Rep. 822. : 

85. Mortgages — Foreclosure. — Foreclosure 
sale by mortgagee to himself under power of 
sale contained in mortgagee cuts off the equity 
of redemption as effectually without, as with, 
a deed and leaves the mortgagor only the statu- 
tory right of redemption, which may be exer- 
ecised within two years of the sale.—Jackson V. 
Tribble, Ala., 47 So. Rep. 310. 

86. Prior Quit-Claim Deed by One in Pos- 
session.—Where a mortgagee recovers posses- 





sion of the land by process in an action brought | 


for that purpose alone and peaceable possession 
for a year is held, the right of heirs of the 
mortgagor to redeem held foreclosed in the 
absence of fraud or collusion.—Walker y. Chess- 
man, N. H., 70 Atl. Rep. 248. 


87. Municipal Corporations—Irregularities in 
Organization.—After sixteen years’ exercise of 
the functions of a municipal corporation and 
acts of the legislature distinctly recognizing 
the municipal corporation, held, 
ceeding to dissolve it for supposed irregularity 
in its organization would not be entertained.— 
State v. Town of Pell City, Ala., 47 So. Rep. 246. 


88. Sewer Contracts.—Blasting powder, 
dynamite, fuse, and caps,’ necessarily used by 
contractors in building a sewer, are materials 
within the meaning of a guaranty that the 
contractors would pay for materials used in the 
work.—Kansas City v. Youmans, Mo., 112 S. W. 
Rep. 225. 

89. Negligence—Proximate Cause.—Proxim- 
ate cause of an explosion of powder, if occur- 
ring as claimed, and any actionable negligence 
of the master, held to be failure to properly 
erect electric wires.—Western Coal & Mining 
Co. v. Garner, Ark., 112 S. W. Rep. 392. 

90.—Synonymous Terms.—“Carelessly” and 
“negligently” are synonymous’ terms.—Mascot 
Coal Co. v. Garrett, Ala., 47 So. Rep. 149. 

91. New Trial—Misconduct of Juror.—The 
fact that a lawyer’s neighbor is sitting as a jur- 
or on a trial in which he is engaged, and they 
walked together to the courthouse conversing 
upon different matters, is in itself no ground 
for a new trial.—Alpena Tp. v. Mainville, Mich., 
117 N. W. Rep. 338. 

92. Nuisance—What Constitutes.—The escape 
of fine limestone dust from a stone crusher 
which disturbs the comfortable enjoyment of 
contiguous premises, may be enjoined as a 
nuisance.—Blackford v. Heman Const. Co., Mo. 
112 S. W. Rep. 287. 


93. Pawnbrokers—Conversion.—A pawnbrok- 
er held liable for conversion, where the pledgor 
without authority pawned his wife’s ring, and 
the pawnbroker at direction of the husband 
delivered it to another.—Clay v. Sullivan, Ala., 
47 So. Rep. 153. 

94. Payment—Presumptions.—Where the pre- 
sumption of payment of a debt arising by the 
debtor’s executing his note either to the credi- 
tor, or to a third person, deprives the party ac- 
cepting the note of a collateral security, or 
some other substantial benefit, such circum- 
stance rebuts the presumption.—Beach v. Hunts- 
man, Ind., 85 N. E. Rep. 523. ~- 

95. Pleading—Departure from Original Bill. 
—In a suit by an assignee of the interest of a 
partner against the assignor and the other part- 
ners to enforce the contract of assignment and 





that a pro- | 





for an accounting of the partnership business, 
an amended bill held not a departure from the 


original bill.—Bentley v. Barnes, Ala., 47 So. 
Rep. 159. 
96.——Election Between Causes of Action.— 


As ‘against a motion to elect, a count in a 
petition for the pollution of a stream held not 
to contain more than one cause of action in 
asking for separate damages arising from the 
injury.—Kellore v. City of Kirksville, Mo., 112 
S. W. Rep. 296. 

97. Railroads—Fires Caused by Contributory 
Negligence.—The negligence of an owner ot 
property adjacent to a railroad right of way 
which precludes a recovery for loss by fire set 
by the railroad company is the failure, after the 
fire has been set, to do that which prudence re- 
quires or the doing of some act inconsistent 
with the preservation of the property.—South- 
ern Ry. Co. v. Darwin, Ala., 47 So. Rep. 314, 


98.  Receivers—Wrongful Appointment. — A 
party at whose instance a receiver is wrongfully 
appointed must bear the expense thereof.—Wills 
Valley Min. & Mfg. Co. v. Galloway, Ala., 47 
So. Rep. 141. 

99. Remainders—<Acceleration.—Where testa- 
tor devises one-sixth of his real estate to his 
widow for life and at her death to the son, and 
devises the remaining five-sixths of his real 
estate to others, and the widow elects to take 
her dower, the value of which exceeds the value 
of her life estate, the remainder in the one- 
sixth will not be accelerated, but the widow's 
life estate will be sequestered to compensate 
the disappointed devisees.—Holdren v. Holdren, 
Ohio, 85 N. E, Rep. 537. 

100. Replevin—Necessity for Demand.—Re- 
plevin will not lie to recover property which 
came lawfully into defendant’s possession, in 
the absence of a demand upon him therefor.— 
Anderson v. Pendl, Mich., 117 N. W. Rep. 326. 

101. Sales—Fraudulent Purpose.—A purchase 
of goods is fraudulent where the buyer has no 
intention to pay for the same or has no reason- 
able expectation of being able to pay therefor. 
—Pelham v. Chattahoochee Grocery Co., Ala., 
47 So. Rep. 172. 

102.—Rescission.—A buyer who offered to 
restore a horse, the sale of which was induced 
by fraud, would have the right to rescind with- 
out taking affirmative steps to compel a recis- 
sion.—Fuller v. Chenault, Ala., 47 So. Rep. 197. 

103. Sheriffs and Constables—Terms. of Sher- 
iff_—Under Constitutional Amendment, art. 17, 
relating to the terms of holding offices, and 
Act April 16, 1906, (98 Ohio Laws, p. 271), 
passed pursuant thereto, a sheriff whose term of 
office was extended under the act is not inelig- 
ible under Const. art. 10, Sec. 3, rendering a 
sheriff ineligible to succeed himself for another 
term.—State v. Pontius, Ohio, 85 N. E, Rep. 540. 

104. Sigmatures—Mode of Affixing.—The gen- 
eral rule is that, where a document is required 
by the common law or by statute to be signed by 
any person, the signature of his name in his 
own handwriting is not required.—Porter v. J. 
J. Boyd Pav. & Const. Co., Mo., 112 8S. W. Rep. 
2365. 

105. Specifie Performance—<Assignment of 
Patent in Trust.—An instrument conveying & 
patent to one in trust for himself and others 
named, without power to sell the same, creates 
a valid trust under which the trustee cannot 
sell or convey the legal title to the patent or 
any part thereof without the consent of all of 
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the equitable owners.—McDuffee v. Hestonville, 
M. & F. Pass. Ry. Co., U. S. C. C. of App., 162 
Fed. Rep. 36. 


106. Laches.—Where a purchaser of land 
under a verbal contract takes and retains pos- 
session of the premises with the vendor’s con- 
sent, his mere delay in bringing suit for specific 
performance will not constitute a bar to the 
suit, where he has never been put in default 
by any act of the vendor.—Jones vy. Gainer, Ala., 
47 So. Ren. 142. 

107. Statutes—Repeal.—When two «-‘~ are 
passed at the same session of the legislature, 
the presumption is strong against implied re- 
peal and effect must be given to each if pos- 
sible, but, if the two are irreconcilable, the 
one approved last will prevail, even if they took 





effect on the same day.—State v. Board of 
Com’rs of Marion County, Ind., 85 N. E. Rep. 
513. 

108. Sufficiency. Where two subjects are 





expressed in the title of an act, and the body 
thereof embraces both, the whole act will be 
treated as void; but where only one subject is 
expressed, and the body of the act contains 
matter not within the purview thereof, the latter 
will be expunged, if separable-—Ham vy. State, 
Ala., 47 So. Rep. 126. 


109. Street Railroads—Duty of Receivers.— 
Receivers operating street railroad lines be- 
ing trustees for the owners and creditors, it 
is their duty to curtail transfer privileges of 
Ppassenrers where it will increase the earnings 
of the property, and there is no law of the 
state requiring the issuing of such transfers.— 
In re Receiverships of Street Rys., U. S. C. C., 
8. D. N. Y., 161 Fed. Rep. 879. 

110. Taxation—Power of Legislature.—The 
power of the legislature in matters of taxation 
for public purposes is unlimited, except as re- 
stricted by the state or federal Constitution.— 
State v. Board of Com’rs of Marion County, Ind., 
85 N. E. Rep. 513. 

111. What Constitutes Collection. — The 
delivery by a county treasurer to a bank of a 
receipt for the amount of taxes due from the 
bank and the credit of the amount thereof on 
his deposit account in the bank, held to be a 
collection of the tax as between the treasurer 
and the county.—Brown vy. Sheldon State Bank, 
Iowa, 117 N. W. Rep. 289. 

112. Telegraphs and Telephones—Mental Suf- 
fering.—Mental suffering by a wife due to a 
disappointment in not being met at a train by 
her husband held not a ground of recovery 
against a telegraph company.—Western Union 
Telegraph Co. v. Howland, Ala., 47 So. Rep. 341. 


113. Parties.—Addressee of telegram held 
not a party to the contract so as to entitle her 
to maintain action for its breach.—Heathcoat v. 
Western Union Telegraph Co., Ala., 47 So. Rep. 
139. 


114. Vendor and Purchaser—Forfeiture of 
Contract.—Where a contract for the sale of 
real estate provided that on the vendee’s de- 
fault the money theretofore paid thereon “is 
to be declared forfeited,” held, that it was in- 
cumbent on the vendor on default to declare a 
forfeiture to entitle her to retain said money.— 
Walker v. Burtless, Neb., 117 N. W. Rep. 349. 


115. Waters and Water Courses—Flowage.— 
Draining certain ponds into a flooded place 
by tiline held not to warrant reduction of dam- 
ages from flooding by an embankment, in the 











absence of a showing that the course of flow 
had been changed or the flood augmented by 
plaintiff's act.—Steber v. Chicago & G. W. Ry. 
Co., Iowa, 117 N. W. Rep. 304. 


116. Grant of Franchise to Use Streets.— 
A franchise granted by a municipality to a 
private corporation to occupy streets in the con- 
struction of a water system will not be con- 
strued as giving an exclusive right in the ab- 
sence of express words to that effect.—Franklin 





’ Trust Co. v. Peninsular Pure Water Co., U. 8S. 


c. C. of App., Fourth Circuit, 161 Fed. Rep. 855. 


117. Reservation by United ;States—The 
general government has power to reserve the 
waters on the public domain and exempt them 
from appropriation under state laws.—Conrad 
Inv. Co. v. United States, U. S. C. C. of App., 
Ninth Circuit, 161 Fed. Rep. 829. 


118. Riparian Rights.—A riparian proprie- 
tor has a right to getain the water of a stream 
by a dam so far as is reasonable and necessary 
for rightful purposes, but not to detain it un- 
necessarily or spread it out so that it is lost 
bv absorption or evaporation.—North Alabama 
Coal, Iron & Ry. Co. v. Jones, Ala., 47 So, Rep. 
144. 


119. Wills—Construction.—The law regards 
the spirit rather than the mere letter of a will, 
and from the words actually employed the gen- 
eral intent may be inferred, though it is not 
rarticularly expressed; but words cannot be 
added to a will on mere conjecture.—Smith v. 
Smith, Ala., 47 So. Rep. 220. 


120. Executory Gifts—An executory gift 
to take effect on a prior devisee neglecting or 
refusine to accept the devise or perform a 
prescribed act will take effect notwithstand- 
ing the object of the prior gift never came into 
existence.—Ege v. Hering, Md., 70 Atl. Rep. 221. 


121. Provisions for Children.—A will pro- 
viding for children as a class, without naming 
them, held valid under Kirby’s Dig. Sec. 8020, 
providing that a testator omitting to mention 
a living child in his will shall be deemed in- 
testate as regards the child.—Brown y. Nelms, 
Ark., 112 S. W. Rep. 373. 


122. Witnesses—Admission of Writing.— 
Where appraisers testifying as to the value 
of a bankrupt’s property used the appraisal] to 
refresh their recollection, the court did not 
err in admitting the appraisal merely as a 
statement of the testimony of the witness.— 
Atherton v. Emerson, Mass., 85 N. E. Rep. 530. 


123. Competency of Physician.—Under a 
disqualifying statute a physician held not dis- 
qualified to testify that on the occasion of his 
visiting his patient for the purpose of collect- 
ing a bill he saw her walk about the house and 
upstairs without crutches.—Chlanda y. St. Louis 
Transit Co., Mo., 112 S. W. Rep. 249. 


124. Impeachment.—The fact that a bad 
state of feeling existed between a witness and 
a person who was neither a party to nor a wit- 
ness in a proceeding held not competent testi- 




















/ mony.—Ham vy. State, Ala., 47 So, Rep. 126. 


125. Work and Labor—Services in Family 
Relation.—While an agreement to pay for do- 
mestic services rendered in a family by a mem- 
ber thereof is never presumed, such presump- 
tion is rebuttable; and whether or not an agree- 
ment existed is a question of fact.—Wise v. 
Outtrim,' Iowa, 117 N. W. Rep. 264. 





